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The above docket numbers were consolidated for trial and involve
two citations.  Citation No, 337616 issued on October 15, 1980, alleges
a violation of 30 C.F.R. 57.4-33-in that "there was a welding truck
parked between the buildings at the No. 1 crusher with nobody in attendance
and the oxygen and acetylene cylinders were not shut off." Citation. No.
337799 was issued on July 10, 1980 (there was no explanation of the
numbering sequence) and alleges a violation of 30 C.F.R. 57.15-5 in that
"two employees working for Mountain West Construction were observed 75
to 100 feet in the air not using their safety belt and line. The men
were putting bolts and nuts in the steel beams. The two beams had
already been connected.

Very little may be said as to Citation No. 337616. The Inspector
saw the welding cart with the oxygen and acetylene lines running into
the fourth or fifth floor of the building. An employee of the mine
operator, (Mountain West was not the operator but an independent contractor)
went in the building came out again and shut off the oxygen and acetylene
cylinders and the inspector assumed that there was nobody in the building
and that the torch was not in use. Later testimony developed the fact
that the torch was in use on an Intermittent basis and that it was
attended at all times.  The workmen were putting pipe through the building
and using the torch to cut pipe and cut the metal supports. They would
turn the torch off when they were not using it,but would not go four or
five flights down the steps to shut off the gas at the cylinder.  In my
opinion the standard does not require that they go back to the cylinders
every time they decide not to use the torch for a short period of time.'
This citation is vacated.

Citation No. 337799 presents a different problem.
30 C.F.R. 57.15-5 states:

The standard,

1091e material  near the
